Diversity and convergence: Indian and South Asian approaches to media regulation 
David Page and William Crawley, Institute of Commonwealth Studies, London University

The 59th Annual Conference of the International Communication Association
Chicago, IL USA   May 21-25, 2009  
13:00 – 14:15 PANEL TWO: Media, Technology & Governance
This panel will be approached through cases as presented by the panelists.  It seeks to (a) open the door to the growing work on the IT industry and ICT for Development; and (b) outline a tighter set of analytics to engage with the hitherto mismatch between academic research and public policy in India.

Abstract This paper focusses on the ways in which India’s media regulatory systems have changed in response to new broadcasting and communications technologies. The paper  examines the means by which new laws and regulations  have been devised to address innovation  and diversity in media institutions, the collapse or abandonment of older systems of funding,  and an accompanying  change of perspective of  public service broadcasting objectives in a commercial environment. Strategies of media regulation have been influenced by changing public attitudes, by national and international formulation of human rights law, and both academic and civil society interest in the social dimensions of public policy.   Comparable developments in other South Asian countries, control systems derived from colonial priorities, have been giving way to new laws and organisational structures in response to the particular political circumstances of these countries. Media freedoms have been both protected and in some cases undermined by changes in law and judicial interpretation. Throughout the region emergency legislation affecting the broadcast media has reflected old and new security concerns. Security measures comparable in kind but derived from very different circumstances, have been adopted in India Pakistan Bangladesh Nepal and Sri Lanka. The paper reviews sources of research, policy expertise, and civil society involvement in media issues in India and in neighbouring countries. It suggests new areas of research and collaboration of potential value to India and its south Asian neighbours.

The inherent tension between the forces of economic, technological and media globalisation and the sovereignty of the state has been evident across the South Asian region from the earliest days of the satellite revolution.  

The state as a monopoly provider of broadcasting in all South Asian countries was slow to respond to the challenge of a multi-channel universe,  in part because of the speed and ubiquity of the change and in part because many of the politicians and bureaucrats welcomed the new diversity of programming. However, it has since been attempting to claw back control – as a regulator if not as a broadcaster – through measures like the regulation of cable networks, by greater control of uplinking, and by attempts to introduce new and more comprehensive  regulatory systems. 
In some fields, it has been aided in this process by technological and economic developments. In India, the tens of thousands of small cable networks gave way within a decade to more expensive, sophisticated systems controlled by a smaller number of players, which made the re-assertion of effective regulatory control more achievable. Both Pakistan and India can now black out cross-border channels much more efficiently than they could ten years ago. 
But technological developments are always one step ahead of the regulators. The rapid expansion of the internet and of mobile phones has greatly increased other kinds of linkages, with resulting implications for people to people contact, at least among the computer owning classes. 

Furthermore, within India, Pakistan and Bangladesh – though not to the same extent in Sri Lanka, where the war has taken a severe toll of media freedoms - the extraordinary growth of the independent private satellite sector has irreversibly changed the character of the public domain.  India was the first to experience this phenomenon, with the early growth of multiple news channels providing new opportunities to hold governments to account. With the gradual reduction in satellite costs, Pakistan and Bangladesh, though smaller media markets, followed suit. Channels like Geo and ARY in Pakistan and Channel i and ATN in Bangladesh opened up new space for political debate and discussion in those countries and leveraged the role of democratic forces at critical times. 

By the early years of the new millennium, television had become the dominant partner in the fourth estate across much of the region and contributed to a new balance of power between governments and peoples. But it had done so in a world still regulated in some countries by the Telegraph Act of 1885.  Issues of public interest have continued to be left to the market, with only mixed success. 
In the field of broadcasting, governments have recognised the need for more modern legislation but in India particularly it has not proved easy to come up with regulatory systems acceptable to powerful new national and international media players. The broadcasting industry remains for the most part firmly opposed to greater state control, though there is wide public recognition that self-regulation is not working very well, if at all.
Regulation and the Media Market in India 

The history of India’s efforts to place a new Broadcasting Bill on the statute book illustrates many of these influences. From the Janata government initiative in 1997 to implement the Prasar Bharati bill in the last days of its political tenure (which was subsequently left in abeyance by the new BJP-led government ),  to the clumsy efforts of the Congress-led administration to bring in a comprehensive bill in 2007, the actions of the politicians have demonstrated more interest in establishing government control ( or avoiding its consequences as they move into opposition) than in reaching a new consensus to reflect the public interest in the more complex media landscape which now exists. 

An examination of the Indian Broadcasting Bill of 2007 provides an interesting insight into government thinking and the distance to be travelled to produce a more workable document. The bill proposed the setting up of a Broadcasting Regulatory Authority of India (BRAI) and a system of licensing for all TV and radio channels. But it was clear from the detail that the authority would be far from autonomous. The bill gave government powers to direct broadcasters to stop or modify their programmes at time of war or in ‘exceptional circumstances’ on pain of revocation of their licences.  More insidiously, the bill also prescribed a new content code for broadcasters, establishing public service obligations for private sector broadcasters and prescribing minimal levels of Indian programming. Given that the bill was introduced without any prior public consultation, it was not surprising that it received a hostile reception from the media industry and civil society.  After some time, the government sensibly backed down but not before considerable damage had been done. It had created the impression, as one commentator put it, that media regulation was merely ‘a fig-leaf to mask the promotion of state control’
 and set back the prospects of a genuine dialogue with the industry and the public.  

The shifting balance of power between the state and the media market has been accentuated by the growing commercial success of private sector TV and radio and the parallel commercialisation of the state sector. In the days of the state monopoly, India’s state TV network, Doordarshan, was required to raise 20% of its costs by advertising or sponsorship, with the remaining 80% coming via a state subsidy. In 1992, the targets were reversed. 80% of its operating revenues was to come from advertising or sponsorship and the state would subsidise the remaining 20%. This target was never met even when Doordarshan’s monopoly of terrestrial broadcasting gave it the widest reach and by far the largest audience, with little or no competition from satellite channels.

Throughout the 1990s, the satellite channels, broadcasting from outside Indian territory in a virtually unregulated regime, were rapidly eroding Doordarshan’s dominance of advertising revenues. The national broadcaster was quickly losing the struggle to become self-sufficient, as required by the Indian government. But between the satellite channels themselves there was equally tough competition for advertising revenues, with the bulk of them going to three or four market leaders. Weaker channels such as BITV, despite a strong programme diversity and public information ethos, succumbed to the pressures of commercial competition. 

A common prediction at the end of the 1990s was that only those channels with the deepest pockets could survive in this environment.  In fact the number of channels continued to grow as satellite transmission costs came down and advertising revenues expanded. Television channels could be conceived and established as subordinate parts of other media and non-media organizations, not necessarily those with the deepest pockets.  
Other business models involved strategic partnerships with larger global media organizations, such as those entered by the then relatively small business news channel, TV-18, first with CNBC and later with Viacom and CNN.  When advertising contracted at the end of the 1990s, commercial imperatives demanded cutbacks. With the Indian economy expanding in the new millennium the financially buoyant climate encouraged greater expansion. But the credit crunch in 2008 brought this to an abrupt halt and the share price of media companies crashed.  Once again in 2009, commercial logic suggests that the number of channels in each genre will have to contract drastically, whether business, news, general entertainment or niche channels.

Raghav Bahl, CEO of Network 18, a strong organisation that emerged from the slimmed down TV-18 of a few years before, is forthright in his prediction. ‘The profusion of channels has been due to the easy availability of capital.  That’s gone. Now viability depends on the ability to get revenue from the market. This will be the important test. Fragmentation has begun to hurt. Too many companies are competing for the same revenues.  I don’t expect consolidation but death for the marginal players, leaving three to five players in every category.’ 

At the same time, Raghav Bahl is optimistic for the future of the industry: He says ‘the downturn will cut deep but I expect a much stronger sector to emerge from it. The downturn is going to be good for the business, especially for the survivors’.
 
This view is supported by Rahul Kansal, Chief Marketing Officer at Bennett Coleman ( BCCL). ‘At the time of slowdown’ he was reported as saying in January ‘various sectors end up cutting costs. But in actuality, for any industry, slowdown is also an opportunity for the best managed companies/ brands to emerge more strongly. It is also a time to see how individuals are performing. Then hopefully, companies will emerge stronger after shaving some inefficiency from their system.’ Other executives have pointed to cost-cutting in the media, a reduction of the number of pages in the print media, stricter control of wages and tighter limits on the number of employees hired. 

Changes in the regulatory environment have also influenced commercial prospects. . In India, the means of distribution of satellite channels were the first to be regulated in detail through the Cable Television Networks Regulation Act of 1995.  Regulation of Direct to Home satellite distribution took much longer. A proposal for a DTH platform put forward by the Murdoch-owned Star TV in 1997 was blocked by the Indian government, which was reluctant to provide Star TV with a competitive advantage before it had a proper DTH regulatory structure in place. This took a further four years. It has since issued four licences, one to the NRI--owned Zee TV venture, Dish TV (2003), and another to a free to air service operated by Doordarshan. The Indian government maintains a preference for channels broadcasting from Indian territory over those based outside the country. However, India’s Pan-African Network project seems to be at odds with the objective to restrict access to its own market.  India’s emergence as a global economic power may lead in time to its media interests converging more with those of other global players. 
Developments in Pakistan and Bangladesh 

One important consequence of the growth of commercial satellite channels in India has been to foster the emergence of similar competition for the state broadcasters in Pakistan, Bangladesh and Nepal, which are broadly part of the same extended satellite market.  In Pakistan, the patriotic showing of private sector Indian TV channels during the Kargil War had a huge impact on official attitudes.  Subsequently, the national interest, which had been identified previously with the state sector, was seen to lie in enabling private broadcasting to counter the influence of Indian and other international channels.
Pakistan made an earlier start in establishing a Media Regulator with the setting up of PEMRA (the Pakistan Electronic Media Authority) in 2002. General Musharraf had surprised and pleased the Pakistan public in his first speech to the nation by announcing his intention to liberalise the media.  In the first initiative of its kind in South Asia, PEMRA took licensing authority from the Ministry of Information and vested it in an autonomous regulator, with a degree of public participation.  The state retained reserve powers to intervene in times of national emergency ( and clearly remained influential behind the scenes) but it was a more arms-length approach and it introduced a valuable degree of systematisation to an increasingly busy media market place. One important gap, however, was that state-controlled media were outside its remit. 
Musharraf’s encouragement of a freer media was important in allowing space for new TV channels to grow to maturity, which in turn changed the terms of political debate within the country, but in the later stages of his Presidency, as the media reflected and abetted his growing unpopularity, the love affair ended. When he declared an emergency in November 2007 and acted against the Supreme Court, PEMRA assumed a draconian role in closing down newspapers and TV stations and the myth of its autonomy was thoroughly exposed.  By an amendment to the PEMRA ordinance, the state took power to sentence a journalist to three years’ imprisonment for defaming or making fun of the president.  PEMRA also issued a code of conduct that imposed limits on editorial freedom and all the private TV and radio stations which had been suspended in early November were required to sign the code in order to resume broadcasting.
  Pakistan had gone back to the bad old days of direct government interference in editorial matters. 
With the election of a new democratic government and the subsequent demise of Musharraf, media freedoms were restored and PEMRA reverted to its original brief. But its credibility had suffered considerably. It remains the licensing and policing authority but it has no real autonomy and it is not seen as effective in dealing with complaints or maintaining broadcasting standards. It is the Pakistan government – rather than the regulatory authority – which really calls the shots; and the instincts of Pakistani governments – whether elected or unelected – tend to favour more control of the media rather than more freedom, as the resignation of Information Minister, Sherry Rahman, highlighted so dramatically after only a year in the job.  
In Bangladesh, as in India, initial efforts at media reform concentrated on the granting of autonomy to the state broadcasters, Bangladesh Betar ( radio) and Bangladesh TV. In 1996, the Awami League government of Sheikh Hasina appointed a high-powered committee under a senior civil servant, Asaffudowlah, which recommended full autonomy for the state broadcasters in its landmark report the following year. However, in a move which mirrored the last-minute rush of the Janata government to introduce a similar measure in India,  the Awami League only put the measure on the statute book at the tail end of its term of office in 2001 – and even then in a diluted form.  The successor BNP government, like the successor Congress-led government in India, did nothing to implement it, and the measure remained a dead-letter until the army-led interim government decided to postpone elections in 2007 and began reshaping the country’s institutions. 

During that period, the revival of the autonomy bill was discussed at least twice in the cabinet but despite the army’s determination to establish new guidelines for Bangladeshi political life – including the setting up of an Anti-Corruption Commission and a strengthened Electoral Commission - it did not in the end grasp this nettle.  This was not entirely surprising, as military intelligence was involved in daily surveillance and control of the media during this period, despite the interim administration’s professed commitment to more open government.  
In Bangladesh, as in other South Asian countries, autonomy for state broadcasters remains an ideal but it is one which is probably less realisable today than it was fifteen years ago.  Amid the plethora of news channels, many of them critical of government, politicians have been able to make a plausible case for government to retain a mouthpiece of its own. Even in India, the most democratic of South Asian countries, Prasar Bharati is an ‘autonomous’ broadcaster only in name, with government retaining very substantial powers of direction and financial control. 

In this sense the instincts of both bureaucrats and politicians have been reinforced by the working of the media market, though their case would be much stronger if state broadcasters like Doordarshan, PTV or BTV had followed the market less enthusiastically themselves. 
If the case for autonomy has lost some of its edge, the case for regulation of the media sector – whether state regulation or self-regulation - has grown stronger as the media scene has grown more complex.  In a country like Bangladesh, where political patronage is still the dominant factor in licensing decisions, there is a realisation, even among the politically favoured, that more transparent mechanisms would provide more security of tenure and more insurance against political change. The example of Ekushey TV, which was granted a licence under one government and lost it under the next, when the high court ruled that the licensing procedure had been deficient, naturally provokes concern among all media owners.  
Professional broadcasters in Bangladesh have their own reasons for supporting a better-regulated sector, with clearer lines of demarcation between governance and practice. They are frequently uncomfortable with the interventions of their owners and proprietors, who often insist on the projection of themselves and their interests or intervene in ways which are damaging to staff morale and the integrity of the output. Many of the owners of channels are industrialists with no experience of broadcasting and some of the professionals clearly think that it would be useful if they could be educated into a better understanding of their public responsibilities. 
Broadcasting ethics is another area where the broadcasting community sees the need for clearer guidelines. There are many aspects of broadcasting coverage– such as the handling of violence on the screen and the treatment of dying people – where the intrusiveness and insensitivity of the broadcasters is meeting growing public criticism.   

The handling of complaints from viewers and listeners is an important linked area.  In many countries, there is no independent broadcasting complaints authority and listeners have to deal with the individual TV companies. In Bangladesh, for example, complainants may have recourse to the courts if there is an issue of law at stake but questions of taste and decency are often better governed by means of agreed codes of conduct. 

In 2007, in an effort to tackle some of these issues, the Bangladesh Enterprise Institute (BEI) produced a report recommending the setting up of a National Broadcasting Commission, which would have responsibility for both the public and private sectors.  In the proposal, the commission is described as a ‘government authority’ and it is given ‘personnel management rights in the public broadcasters’ with the power to designate executive officers and directors and to ensure the ‘efficient management’ of BTV and the state radio station, Bangladesh Betar. Shehab Khan of the BEI, who coordinated the research which led to the report, visited Nepal, India, Indonesia and Malaysia and developed a model for Bangladesh which drew on their experience. 
The degree of government control envisaged in the BEI report was a deliberate compromise between those who favoured much looser regulation (including autonomy for the state broadcasters) and those who argued that the government would be more likely to make concessions if it retained some degree of ultimate control.  According to Shehab Khan, the aim was to work within the limits of practicality, to secure a more transparent licensing regime and to bring the state broadcasters under a new authority, so freeing them from some of the more irksome restrictions they experience as a government institution. 
 
The success of the Bangladesh Telecommunications Regulatory Commission (BTRC) was certainly a model, though the proposed Regulatory Commission would be a separate body rather than an extension of the BTRC and its remit. How would they ensure that the new commission did not become a tool of the government in power? They had recommended, following the Prasar Bharati model in India, that the chair of the commission should be appointed by a parliamentary committee, in which a range of parties would be represented, rather than by the minister. 
In the end, this measure met the same fate as the revived autonomy bill. The army-backed interim government decided to leave the issue to its elected successor, the new Awami League government of Sheikh Hasina Wajid. To this extent, the matter has now come full circle: no progress had been made and the same political factors which inhibited change in 1997 still seem likely to impede reform. The case for regulation, or at least for a modern broadcasting law, grows stronger, but in Bangladesh, as in India, past experience of government intervention induces understandable caution among broadcasters. Whatever the intention, regulatory bodies in South Asia have tended to result in more not less government control.  
Initiatives in Self-Regulation  

In India, the government’s heavy-handed attempt at regulation in July 2007 acted as an immediate spur to the broadcasting industry to put its own house in order.  The News Broadcasters Association (NBA) was formed a few days later, with leading news broadcasters, such as NDTV, TV Today, Times Global Broadcasting, TV 18 Group, Star TV and Zee News, at the forefront. According to the press announcement, the NBA had been set up ‘to help create and nurture and environment in which news broadcasters can best serve audiences and contribute to the development and diversity of the country’.  But when it set out its code of ethics and broadcasting standards, its reactive character became very clear:  
It is the duty of media to keep the citizenry informed of the state of governance, which mostly puts it at odds with the establishment. A media that is meant to expose the lapses in government and in public life cannot obviously be regulated by government - it would lack credibility. It is a fundamental paradigm of freedom of speech that media must be free from governmental control in the matter of "content" - censorship and free speech are sworn enemies. It therefore falls upon the journalist profession to evolve institutional checks and safeguards, specific to the electronic media,  that can define the path that would conform to the highest standards of rectitude and journalistic ethics and guide the media in the discharge of its solemn constitutional duty. 

The code goes on to set out the NBA’s principles, which include a commitment to professionalism, accuracy and impartiality, to broadcasting in the public interest, refraining from glorifying crime or violence, respecting privacy, except where the public interest is at stake, and using sting operations only as a last resort.  It also lays down guidelines for the redressal of complaints and commits the broadcasters to the prompt correction on air of significant mistakes.
To implement the code, the NBA set up a News Broadcasting Standards Authority chaired by a former chief justice of India, Justice J.E.Verma, and consisting of four other eminent persons and four news broadcasters.  These arrangements are a huge improvement on the vacuum which existed before but the jury is still out on whether they really will deliver more accountability to the public of these powerful news organisations.  It took the authority a considerable time to adjudicate on any complaints and its first judgement in April 2009, imposing a fine of one lakh of rupees on India TV for misusing an interview with Ms Farhana Ali, a financial analyst, was disputed by the channel and led to its withdrawal from the NBA. 
  
The issue of self-regulation has also been under the spotlight because of controversies surrounding TV coverage of the Mumbai terror attacks in November last year.  The Indian government has a panoply of security legislation to draw on in dealing with threats to the state but it interfered very little in the sixty hours of live coverage of the terrorist attacks and afterwards it was the TV channels themselves which came under fire. They were accused – among other things - of providing terrorists with the oxygen of publicity, jeopardising military operations by showing them live, endangering the lives of the hostages by providing sensitive information about their whereabouts and sensationalising the story for ratings purposes. This provoked a good deal of heart-searching by professionals like Rajdeep Sardesai, who admitted that the trend to tabloidization carries serious dangers. ‘There is a trend to scream, to be loud, to be extreme because you realise the viewer’s or reader’s attention span is becoming more and more fleeting’ said Sardesai. ‘ … In television, it is forcing you to push for more polarised, extreme opinions – something I don’t agree with’.  Barka Dutt said that the biggest question for her was: did you compromise operational security and endanger lives?  She said the media would welcome a framework for sensitive events and would be happy to contribute to its construction. Asked whether self-regulation would work better in future, Sardesai admitted that ultimately it would depend on ‘an individual channel’s determination to implement it’. 
  For others, however, the weaknesses of the Mumbai coverage had strengthened the case for statutory intervention.  In a report published the month after the Mumbai coverage, a Rajya Sabha committee gave its view that ‘self-regulation is an ideal situation but it may not be effective to regulate the media, particularly in the scenario of growing competition among the channels for supremacy in the business of ratings.’ 
 

In Pakistan, PEMRA has its own complaints procedures, which are inherently quite progressive. Under the PEMRA ordinance, a Council of Complaints was set up, with branches in all the main provinces ( and more than one in some ), composed of eminent citizens from a variety of relevant fields, such as the law, public relations and journalism, and with proper regard to gender balance.  PEMRA officials act as secretaries to the councils but are not members.  The website declares complacently that these Councils of Complaints have worked ‘to the complete satisfaction of all stake-holders’ but more independent observers describe them as ineffective. The reality is the credibility of PEMRA has been jeopardised by political interference.   

In 2005, as relations with Musharraf’s regime began to deteriorate, Pakistan’s broadcasters decided to form their own association – the Pakistan Broadcasters Association (PBA). The lead was taken by Geo TV, which is part of the Jang group, the country’s dominant media house, and its proprietor, Shakil ur Rahman, was elected the association’s first chairman. All the leading TV channels are represented on the board of directors, together with a smaller group of commercial radio stations. Announcing the formation of the association, Shakil ur Rahman said the increase in the number of private broadcasters in Pakistan made it necessary ‘to foster joint efforts to collectively frame a code of conduct, as is being followed elsewhere in the world’. 
 In reality, however, while the PBA has proved a useful front for the broadcasters, in its battles with government or in commercial matters, it has made very little progress in framing such a code or setting up a system for dealing for complaints.  
In the absence of a credible forum for dealing with complaints, resort of violence and intimidation has become more common. In May 2007, the Muttahida Qaumi Movement, the leading political voice of the Mohajir community and a strong supporter of the Musharraf government, flexed its muscles in Sind by forcing cable operators to take Geo TV and other channels off the air in protest at the media’s concentration on covering the rallies of the deposed Chief Justice and ignoring the MQM’s own meetings. The PBA denied that its reporting had been biased and refuted the MQM’s claim that the people were behind the blackout.  It commented that ‘changing the channel instead of taking it off the air is a more democratic method, which does not infringe the rights of other viewers and the channels themselves’. 
   PEMRA’s chairman, Iftikhar Rashid, categorically denied that the organisation was involved in the blackout, but the incident also demonstrated its powerlessness at such a critical time. 

As the situation in Pakistan has become more volatile, journalists are increasingly in the firing line. In 2008/9 alone, 14 journalists lost their lives and 185 were injured while carrying out their professional duties.
  In recent times, the Taliban attacks on journalists in Swat have brought home to the profession the enormity of the threat to media freedoms presented by these fundamentalist forces, which had previously been glamorised on some TV channels because of the strength of anti-American feeling in the country. 

Prompted by concern at these developments, the Pakistan Federal Union of Journalists (PFUJ) took the initiative in trying to fill the vacuum. It drew up a sixteen point code of ethics and a proposal for a Media Complaints Commission, which were tabled for discussion in August 2008 at a meeting attended both by the PBA and by the Editors’ association.  So far, however, neither organisation has responded positively.  The PFUJ believes that divisions within the PBA and reluctance for commercial reasons to address the issue of professional standards and pay are responsible for this situation.
 

In the rapid expansion of TV in Pakistan, which now boasts some 70 channels, journalistic training and editorial control have taken second place to commercial considerations. In many parts of the country, even dangerous areas like Swat, news is often being provided to channels by young people with minimal training, inadequate contracts or no insurance. In this situation, it is not surprising that mistakes are made – of accuracy and of judgement – which underline the need at the very least for clearer guidelines.  One important source of immediate concern is the coverage of violence and of death, which is of growing sensitivity now that Pakistani troops are fighting against insurgents on home territory.  For this reason, PEMRA has recently approached the PBA to urge it to draw up a code of conduct to cover such eventualities.  However, it is not just coverage of violent conflict which is of concern. The notorious incident on Geo TV’s Aalim on Line programme in September 2008, in which a cleric declared that it is incumbent on all good Muslims to kill members of the Ahmaddiya sect, highlights the dangers of the current vacuum.  Within the following forty eight hours, in two separate incidents in Mirpur Khas and Nawabshah, three sect members were murdered. But no action has since been taken either against the cleric or the channel. 
   

In Bangladesh, though the need for it is equally urgent, self-regulation has made much less progress.  As yet, there is no association of TV and radio broadcasters, with a commitment to commonly held values, despite the rapid expansion of the private sector over the past ten years.  The politicised character of the much of the media may be one reason for this.  The two oldest channels in Bangladesh, ATN Bangla and Channel I, have established a reputation for professionalism and balance but many other channels have strong political affiliations. The journalistic community is also deeply divided along political lines, reflecting the long and acrimonious rivalry between the Awami League and the Bangladesh National Party.   
In Nepal, the instability of its new constitutional framework has put issues of long term regulation of the media on the back burner. But the observations and recommendations of the International Press Freedom and Freedom of Expression Mission to Nepal, which reported in the last days of the monarchy, continue to be relevant to media policy and practice in the new republic. The Mission recommended that broadcast regulation should be undertaken by independent bodies which are protected against political and commercial interference, and that where effective self-regulatory systems are already in place there is no need for statutory systems for regulating professional standards and broadcast content. In particular, it argued that the existing self-regulatory systems developed by the strong community radio sector in Nepal under the previous regimes should be respected. ‘If a statutory system for regulating professional standards and broadcast content is imposed’ the report says, 

‘it should be required to be based on a pre-established code of conduct, developed in close consultation with broadcasters and other stakeholders’.

This is a point which could be made for all South Asian countries.  As this brief survey shows, even in India, which has had a longer history of democratic governance than its neighbours, a culture of control persists among politicians and bureaucrats. 
It is even more apparent in Pakistan and Bangladesh, where recourse to emergency powers is much more common. As a result, there is a serious deficit of trust between government on the one side and broadcasters and journalists on the other, which continues to impede the kind of dialogue which is required to reach a new consensus on broadcasting and the public interest.  

Media freedom and conflict in Sri Lanka 
In Sri Lanka, the quest for a new consensus on the regulation of broadcasting has had a very chequered history, not least because of the prolonged war against Tamil separatists in the North. The Sri Lankan government retains wide-ranging emergency powers to deal with issues of national security and these have been employed over long periods to deal both with Tamil separatists and with Sinhalese insurgencies in the South.  With the recent intensification of the war against the Tamil Tigers, the media has come under even more severe curbs. In October 2008, the Sri Lankan government announced a far reaching range of new measures to control the content of television and radio broadcast services as well as Multi-Media messaging services and new forms of information exchange on the internet. These measures were condemned by Sri Lanka’s most active liberal media lobby, the Free Media Movement, as ‘a cause for serious alarm on a number of points’ 
, while Opposition Leader Ranil Wickremasinghe alleged at a press briefing that the government was trying to tighten conditions for the issuance of broadcasting licenses, as it cannot control live, political talk shows and reportage of spot news’ … ‘The country is today’ he continued, ‘under the control of a family which severely restricts all democratic rights.’ 

The prospects of an agreed programme of regulatory reform had looked a great deal more promising in 1996, when a committee set up by the People’s Alliance government representing all the main stakeholders proposed the establishment of an independent broadcasting authority responsible for licensing and for technical and programme standards.  That liberal measure, however, never made it onto the statute book. Instead the following year, the government gazetted new legislation which ignored most of the committee’s liberal recommendations and maintained its ultimate authority.  Despite the creation of a vibrant private sector in TV and radio, with terrestrial transmissions, even a government with liberal pretensions was reluctant to cede control either of the state broadcasters or the licensing system.
 This trend has only been strengthened by the prolongation and intensity of the war.  

The present government’s hardening attitude towards the media was already apparent in its proposed National Media policy, announced in August 2007.  This had as its first objective the creation of ‘a media culture which upholds national identity, unity and harmony’ and laid prominent emphasis on social responsibility and professional standards.  In a joint response to the policy, Article XIX and the Centre for Policy Alternatives in Colombo expressed concern at ‘the numerous references to a directed role for the media which… should be ‘excellent’, ‘people-centred’, ‘development-oriented’ and ‘responsible’.  They also noted ‘the almost complete failure… to recognise the obligation of government to take measures to create an enabling environment in which a free, independent and pluralistic media can thrive.’ 

The two organisations criticised the legal and regulatory framework in Sri Lanka for failing to meet international standards in a number of important respects, including refraining from interfering in media freedom, ensuring that media regulation is independent of government control and putting in place effective legislation to enable citizens’ right to information. 
 
Sri Lanka’s Free Media movement ( in association with the Editors Guild and the different journalists’ unions ) has been in the forefront of the struggle for freedom of expression and a better regulated media. It has established a code of ethics for the print journalism profession and was one of the main protagonists of the 1998 Colombo Declaration on Media Freedom and Social Responsibility, which declared the need for the abolition of criminal defamation laws and the enactment of a Freedom of Information Law and a revised Contempt of Court law.  However, in a situation where threats to journalistic freedom have raised serious concerns in the international community, the prospect of achieving a more liberal policy framework currently looks bleak. 
The plight of journalists in Sri Lanka was brought to international attention in January 2009 when the Editor of the Sunday Leader, Lasantha Wickrematunga, was killed by unknown assassins while on his way to work. His posthumously published final  editorial, in which he anticipated his own murder for his frank reporting on government policies, was widely circulated and provoked extensive criticism from the international community of the culture of impunity which now exists. According to the government’s own spokesperson, nine journalists have been killed, twenty seven assaulted and five abducted since January 2006. 
 These figures continue to rise and a number of prominent journalists have fled the country for fear of their lives.
 President Rajapaksa, who at one stage referred to Wickrematunga as a ‘terrorist journalist’ has denied any government involvement in the growing number of extrajudicial sanctions faced by journalists of both the main communities. But the failure to bring any of those responsible to justice has reinforced suspicions that the government’s own supporters are involved. Reporters without Borders ranked Sri Lanka 165th out of 173 countries in its Press Freedom Index of 2008, the lowest ranking of any democratic country.
 In 2009, the situation has deteriorated further.  
Comparative approaches  
The Media South Asia project recently conducted a scoping study on comparative issues in Media Policy and Law in four South Asian countries – India, Pakistan, Bangladesh and Sri Lanka - which highlighted common elements in their experience. These include their shared history, common geopolitical and cultural factors, the global impact of technological development and the regulatory challenges that it presents, as well as the shared international legal environment which creates and promotes new concepts of human and civil rights, and reinforces links between the individual and civil society organisations in each country which advocate those rights. 
In terms of the development and increasing diversification of the media, the effect of the satellite revolution and other technological developments, not to mention the regulatory challenges which all this poses, the study discovered many shared problems which make a comparative perspective of value. This is true of efforts to reform Contempt of Court legislation, to introduce Right to Information legislation, or to establish regulatory systems for media and for telecommunications. 
In all countries, the role of the judiciary is of critical importance as an interpreter of the rights and freedoms enshrined in the different countries’ constitutions and in responding to public concerns expressed through the expansion of public interest litigation.  However, critical interventions on the broadcast media such as the Indian Supreme Court’s ruling in 1995 that the airwaves are public property have not necessarily spurred governments to action, and in some fields judicial interpretation has resulted in a narrowing not a widening of rights of expression. 

In the same scoping study, Lawrence Liang of the Alternative Law Forum in Bangalore writes that ‘it was not till the 1980s that the question of broadcast freedoms entered the Supreme Court’ He says the foundational premises of free speech and the kind of principles that have been established emerged in the context of the print media and one of the questions for future research is the implication of this for the broadcast media.  According to Liang, the massive change in the mediascape is also reflected in a change in the legal landscape of speech, a landscape marked by advertising being the ‘cornerstone of our economic system’. He argues that the judiciary has been redefining India for the globalised neo-liberal economy, sometimes with regressive social and environmental consequences. This is a worrying trend. But any critical comment on judicial decisions incurs a real threat of contempt of court proceedings, which raises the need for a review the existing law. This is also a subject of serious concern in Sri Lanka, where Contempt has increasingly been used against the media in recent times. 

Research on media laws in India and south Asia also has to take into account the emergency powers which are available to the state and frequently used. Substantial changes are taking place within the idea of freedom of speech and expression in the contemporary context, especially in face of the threat of terrorism. On the one hand, there is the global media and an increasingly diverse information environment; on the other a nervous state. These are issues which are common to all the South Asian countries.
On Freedom of Information legislation, which is regarded by civil society as a key tool in the advancement of the public interest in all countries, India has made considerably more progress than others, in large measure because of the strength of its NGO sector and the role it plays in holding government to account.  Similar laws introduced in other South Asian countries have so far proved less effective.  
In Pakistan’s Freedom of Information Ordinance of 2002 there is broad rule of exceptions and a restraining approach to the definition of “public record”, which has had an adverse impact of freedom of information. There is no compulsion on public bodies to sustain their records in good condition or to publish categories of information that promote freedom of information. Pakistani lawyers argue that the rule of exclusions and exemptions is exceptionally broad and carries the risk of significantly undermining access to information.
The Bangladesh government claims to champion freedom of the press. But the government’s record of bringing criminal prosecution against editors for ‘defaming’ a minister tells a different story. In the perception of many lawyers and editors, the defamation law is regularly abused to harass journalists in Bangladesh. In these circumstances, the campaign for a Right to Information law has acquired a special significance for the media and journalists and civil society organizations have formed coalitions and networks to work at different levels to make the act a reality. 
Critics point out that the Sri Lankan government is the exception to the rule in South Asia in not so far adopting Right to Information legislation. There would be scope for the use of comparative indicators in South Asia as an influence on government policy. But the Sri Lankan Law Commission has not shown itself open to discussion of Sri Lanka’s media environment in the light of international practices or comparative indicators with India and other countries in the region.  
Conclusion 

Over the last fifteen years, there have been unparalleled changes in the media in South Asia, which reflect new trends in thinking about the role of the state and dramatic progress in communication technology.  Citizens in most countries now have access to multiple channels, including twenty four news channels in major languages and a range of entertainment channels, both national and international. The public domain has been transformed, with powerful consequences for democratic governance, but the resulting market place has been largely unregulated, driven by advertising and ruled by commercial considerations. Efforts by governments to identify and to institutionalise a commitment to the public interest have been generally resisted by media companies and journalists as encroachments on freedom of expression.  After years of state broadcasting monopolies, very often of dull and unimaginative programming, public service broadcasting is a difficult ideal to sell, particularly if it means, as many suspect, a return to regulation is some form. 

The private broadcasting sector acknowledges that it acts as a trustee for the public but its credibility in implementing public service obligations has been handicapped by a lack of visibility. In India, even the dedicated educational channels of the national TV broadcaster Doordarshan are not widely seen. Zee TV, though a commercial network, has advertised an educational channel but it has not been generally available. The private sector satellite media in all countries generally remain confined to commercially-driven programming.

Governments themselves have done little to foster a new consensus. They have shown themselves more interested in re-asserting control than in engaging in a dialogue with broadcasters, journalists and citizens about a new charter for broadcasting. They have resisted demands that the old top-down approach should be replaced by one involving civil society stakeholders, which is common to debates on media policy in all South Asian countries. 

Unfortunately, the role of civil society in putting pressure on both sides remains weak in most countries. India has a strong NGO sector and a more vocal civil society than its neighbours. But there are very few effective organisations campaigning on media issues or providing a regular critique of the media environment. The media itself – whether TV or print – does little to promote media criticism, except in the restricted form of cultural reviews.  The watching brief on the media kept by theHoot.com in India is a rare exception and its struggle for financial viability provides further evidence of lack of industry support for this kind of work. 

The importance of these issues for the future of South Asian societies warrants more serious research by universities and think tanks. The syllabuses of most universities and colleges in South Asia have yet to reflect the complex new media environment. These institutions have a vital role to play in educating a new generation of students not just for media jobs, which are enormously popular, but also for media research and analysis, a field which needs to be strengthened if the public interest is to be better served. 

Unfortunately, there is currently a real dearth of expertise in this important field. While there are a number of individuals, mostly lawyers, with knowledge of media law in each country, there are far fewer people who combine knowledge of media law with an awareness of media developments and the actual and potential role of the media in society. Even where the media is taught as a subject in colleges and universities, with one or two honourable exceptions, media policy and law in this wider sense rarely features as a module.  Expertise in the comparative state of media policy and law across South Asia is a much rarer commodity. 
One of the reasons why the Media South Asia project embarked on the scoping research was that as a network we identified this as a priority. Our  colleagues in South Asia work in a variety of different media fields – for the most part as pressure groups for change in the field of women and the media, community media, citizen journalism and public interest information in general. They are well aware of the constraints imposed on rights to information and expression imposed by existing systems of government and law, as well as by the widespread use of emergency powers. They also know that if civil society in South Asian countries is to be effective in supporting the preservation and extension of these rights it needs to be both well versed in media policy issues and in knowledge of the legal basis for those rights and relevant experience and practice elsewhere. In the context of the increasing complex and volatile media environment in South Asia, it is not just a deficit of trust which is holding up progress but also a deficit of knowledge and analysis. 
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